United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T October 28, 2003

Charles R. Fulbruge Il
Clerk

No. 03-30456
Summary Cal endar

BI LLY SI NCLAI R,
Pl ai ntiff-Appell ant,
ver sus
Rl CHARD STALDER, In his official
capacity; KELLY WARD, In his
of ficial capacity; VENETIA T.
M CHAEL; JOHN ASHCROFT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 5-01-Cv-188

Bef ore GARWOOD, DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM *

Billy Sinclair, Louisiana inmte # 064373, appeals fromthe
summary judgnent dismssal of his civil rights action under 42
US C § 1983. Sinclair claimed that the assignnment of fenmale
prison guards to tier duty in the residential areas of his prison

unit violated his rights under the First, Fourth, Eighth, and

"Pursuant to 5THCQR R 47.5 the Court has deternm ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5TH QR R 47.5. 4.



Fourteenth Amendnents. Sinclair sought declaratory and i njunctive
relief prohibiting the use of fermale officers to supervise the
living areas at the David Wade Correctional Center, where he is
i ncar cer at ed.

After a thorough exam nation of the record, we have determ ned
that the district court did not err in granting sunmary judgnent.
See Celotex Corp. v. Catrett, 477 U S. 317, 321 (1986); Fep. R Q.
P. 56. Accordingly, we AFFIRMthe judgnent of the district court.

The sunmmary judgnent evidence provided in support of
Sinclair’s Ei ghth Amendnent claim shows that the use of fenale
officers to supervise the living areas of Sinclair’s unit occasions
nothing nore than a brief postponenent of the necessary functions
of urination and/or defecation, rather than the unnecessary and
wanton infliction of pain required for a constitutional violation.
See Wiitley v. Al bers, 475 U S. 312, 319 (1986); Geen v. Ferrell,
801 F.2d 765, 770-71 (5th Gr. 1986). W affirmthe dismssal of
Sinclair’s Fourteenth Amendnent equal protection claim because
Sinclair failed to neet his burden to cone forward wth summary
j udgnment evidence showing that male and female prisoners are
simlarly situated. See Yates v. Stalder, 217 F.3d 332, 334 (5th
Cr. 2000); Stahl v. Novartis Pharnmaceuticals Corp., 283 F.3d 254,
263 (5th Cr.), cert. denied, 537 U S 824 (2002).

Under the test set forth in Turner v. Safley, 482 U S. 78

(1987), which is properly used to analyze Sinclair’s First and



Fourth Amendnent clains, the validity of a prison regulation or
practice turns on whether the regulation or practice is “reasonably
related to a legiti mte penological interest.” Turner, 482 U. S. at
89. This court has previously determned that a state has a
legitimate interest in maintaining security and pursuing equa

enpl oynent opportunity practices. See Ordaz v. Martin, No. 93-4170
(5th Gr. Sept. 15, 1993) (unpublished) (prisoner’s civil rights
action). Considering the summary judgnent evi dence, and in vi ew of
Sinclair’s failure to suggest ready and effective alternatives to
the state’'s policy, which is his burden, we have determ ned that
the state’s policy of using fenmale officers to supervise the |iving
areas of Sinclair’s prison unit is reasonably related to legitinate
penol ogi cal objections, including flexibility in security personnel

staffing and equal enpl oynent opportunity. See Turner, 482 U S. at
89-91. G ven the evidence presented, Sinclair’s right to privacy,
which is at best mniml, see Aiver v. Scott, 276 F.3d 736, 745
(5th Gr. 2002), nust yield to the state’s legitimte interest.

AFFI RMVED.



